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March 1, 2016
VIA CERTIFIED MAIL
— 3
3_ e
SOS Metals San Diego, LLC g 7
Attention; Daniel Farias ol
635 Anita St., a
Chula Vista, CA 91911 $=
S
SOS Metals, Inc. g £
4650 SW Macadam Ave, Ste 300 -
Portland, OR 97239 =
5
VIA U.S MAIL

National Registered Agents, Inc.
Registered Agent for SOS Metals Inc.
818 W. Seventh St., Ste 930,

Los Angeles, CA 90017

Re: Notice of Violation and Intent to File Suit Under the Clean Water Act

ONVTI(J VA "W

To Whom It May Concern:

I am writing on behalf of San Diego Coastkeeper (“Coastkeeper”) in regard to
violations of the Clean Water Act' and the National Pollutant Discharge Elimination
System (“NPDES”) General Permit No. CAS000001 [State Water Resources Control
Board] Water Quality Order No. 92-12- DWQ, as amended by Order No. 97-03-DWQ
(1997 Permit”) and Order No. 2014-0057-DWQ (“2015 Permit”) (collectively referred

Y40 MaN pup DIULOfiIn) Ul papnupy

to as “Industrial Storm Water Permit” or “Storm Water Permit”)* occurring at SOS g
Metals San Diego, LLC located at 635 Anita Street, Chula Vista, California 91911 (*SOS % =
Metals Facility” or “Facility”). This letter is being sent to you as the responsible owner g Q
and/or operator of the SOS Metals Facility, or as the registered agent for this entity. This ng
letter puts SOS Metals, Inc. (hereinafter referred to as the “SOS Metals Facility Owner >
and/or Operator™) on notice of the violations of the Storm Water Permit occurring at the g S
SOS Metals Facility including, but not limited to, discharges of polluted storm water o ®
! Federal Water Pollution Control Act, 33 U.S.C. §§ 1251 et seg. o
2 On April 1,2014, the State Water Resources Control Board adopted an updated NPDES General Permit = Eo.i
for Discharges Associated with Industrial Activity, Water Quality Order No. 2014-57-DWQ, which took ‘E =
effect on July 1, 2015, Water Quality Order No. 2014-57-DWQ superseded and rescinded the 1997 = “Ic‘;
ndustrial Stormwater Permit except for purposes of enforcement actions. g g
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from the SOS Metals Facility into local surface waters. Violations of the Storm Water
Permiit are violations of the Clean Water Act. As explained below, the SOS Metals
Facility Owner and/or Operator is liable for violations of the Storm Water Permit and the
Clean Water Act.

Section 505(b) of the Clean Water Act, 33 U.S.C. § 1365(b), requires that a
citizen give notice of his/her intention to file suit sixty (60) days prior to the initiation of
a civil action under Section 505(a) of the Clean Water Act, 33 U.S.C. § 1365(a). Notice
must be given to the alleged violator, the Administrator of the United States
Environmental Protection Agency (“EPA”™), the Regional Administrator of the EPA, the
Executive Officer of the water pollution control agency in the state in which the
violations occur, and, if the alleged violator is a corporation, the registered agent of the
corporation. See 40 C.F.R. § 135.2(a)(1).

By this letter issued pursuant to 33 U.8.C. §§ 1365(a) and (b) of the Clean Water
Act, (hereinafter “Notice Letter”), Coastkeeper puts the SOS Metals Facility Owner
and/or Operator on notice that after the expiration of sixty (60) days from the date of this
Notice Letter, Coastkeeper intends to file an enforcement action in Federal court against
it for violations of the Storma Water Permit and the Clean Water Act.

During the 60-day notice period, Coastkeeper is willing to discuss effective

remedies for the violations noticed in this letter. We suggest that SOS Metals contact us
within the next twenty (20) days so that these discussions may be completed by the
conclusion of the 60-day notice period. Please note that we do not intend to delay the
filing of a complaint in federal court, and service of the complaint shortly thereafter,
even if discussions are continuing when the notice period ends.

L BACKGROUND

A. San Diego Coastkeeper

San Diego Coastkeeper’s office is located at 2825 Dewey Road, Suite 200 in San
Diego, California 92106. Coastkeeper is a public-benefit nonprofit organization
committed to protecting and restoring the San Diego region’s water quality and supply. A
member of the international Waterkeeper Alliance, Coastkeeper's main purpose is fo
preserve, enhance, and protect the San Diego's fresh water streams, creeks and reservoirs,
marine sanctuaries, coastal estuaries, wetlands and bays from illegal dumping, hazardous
spills, toxic discharges and habitat degradation. Coastkeeper implements this mission
through outreach and education programs that work to prevent water pollution, as well as
community activism, participation in governmental hearings, and prosecuting litigation to
ensure that San Diego's beaches, bays, coastal waters and tributary streams and rivers
meet all substantive water quality standards guaranteed by Federal, State and local
statutes and regulations.



Notice of Violation and Intent to File Suit
March 1, 2016
Page 3 of 19

Members of Coastkeeper use and enjoy the waters into which pollutants from the
SOS Metals Facility’s ongoing illegal activities are discharged, including San Diego Bay.
The public and members of Coastkeeper use these receiving waters to fish, sail, boat,
kayak, surf, stand-up paddle, swim, scuba dive, birdwaich, view wildlife, and to engage
in scientific studies. Procedural and substantive violations of the Stormwater Permit
including, but not limited to, the discharge of poilutants from the SOS Metals Facility
impair each of these uses. Further, these violations are significant, ongoing, and
continuous. Thus, the interests of Coastkeeper’s members have been, are being, and will
continue to be adversely affected by the SOS Metals Facility Owner’s and/or Operator’s
failure to comply with the Storm Water Permit and the Clean Water Act.

B. The Owner and/or Operator of the SOS Metals Facility

Information available to Coastkeeper indicates that SOS Metals, Inc. is an owner
and/or operator of the SOS Metals Facility. SOS Metals, Inc. is an active corporation
registered in California. Information available to Coastkeeper indicates the registered
agent for SOS Metals, Inc. is National Registered Agents, Inc., located at 818 W. Seventh
St., Ste. 930, Los Angeles, CA 90017,

Information available to Coastkeeper indicates that the SOS Metals Facility
is comprised of Assessor’s Parcel Number (“APN”): 622-111-57-00. Information
available to Coastkeeper indicates APN 622-111-57-00 is owned by SOS Metals San
Diego, LLC. The SMARTS database, the 2015 SWPPP, and the 2014-2015 Annual
Report list Daniel Farias as Facility Operator. Coastkeeper refers to SOS Metals San
Diego LLC, SOS Metals, Inc., and Daniel Farias collectively as the SOS Metals
Facility “Owner and/or Operator.”

The SOS Metals Facility Owner and/or Operator has violated and continues to
violate the procedural and substantive terms of the Storm Water Permit including, but not
limited to, by illegally discharging pollutants from the SOS Metals Facility into local
surface waters. As explained herein, the SOS Metals Facility Owner and/or Operator is
liable for violations of the Stormwater Permit and the Clean Water Act.

C. The SOS Metals Facility’s Storm Water Permit Coverage

Prior to beginning industrial operations, dischargers are required to apply for
coverage under the Storm Water Permit by submitting a Natice of Intent to Comply with
the Terms of the General Permit to Discharge Storm Water Associated with Industrial
Activity (“NOI”) to the State Water Resources Control Board (“State Board™) or obtain
and comply with an individual NPDES permit. See 1997 Permit, p. IL; 2015 Pexmit,
Section I{A) (Findings 8, 12) and Section IL.B.1. The SOS Metals Facility Owner and/or
Operator submitted an NOI for the SOS Metals Facility in 1997 (*1997 NOT”) for
coverage under the 1997 permit. The SOS Metals Facility Owner and/or Operator
submitted an NOI for the SOS Metals Facility in June 2015 (“2015 NOI”) for coverage
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under the 2015 Permit. In both instances the State Board assigned Waste Discharge
Identification (“WDID”) number 9 371013266 for the SOS Metals Facility. The SOS
Metals Facility Owner and/or Operator lists the Standard Industrial Classification (“SIC™)
code for the SOS Metals Facility as 5093 (Scrap and Waste Materials). SIC 5093 is an
industrial category listed in the Stormwater Permit. See 1997 Permit, Attachment 1; 2015
Permit, Attachment A.

D. Storm Water Pollution and the Waters Receiving the SOS Metals
Facility’s Discharges

With every significant rainfall event, millions of gallons of polluted storm water
originating from industrial operations such as the SOS Metals Facility pour into storm
drains and local waterways. The consensus among agencies and water quality specialists
is that storm water pollution accounts for more than half of the total pollution entering
surface waters each year. Such discharges of pollutants from industrial facilities
contribute to the impairment of downstream waters and adversely impact aquatic-
dependent wildlife. These contaminated discharges can and must be controlled for
downstream ecosystems to regain their health.

Stomm water discharges from scrap metal recycling facilities, like the SOS Metals
Facility, contain pollutants such as oil and grease (“O&G™), total suspended solids
(“TSS™), and heavy metals (such as copper, iron, lead, aluminum, and zinc). Many of
these pollutants are on the list of chemicals published by the State of California as known
1o cause cancer, birth defects, and/or developmental or reproductive harm. Discharges of
polluted storm water to San Diego Bay and its tributaries pose carcinogenic and
reproductive toxicity threats to the public and adversely affect the aquatic environment.

The San Diego Bay and its tributaries are receiving waters for discharges from the
SOS Metals Facility. The San Diego Bay and the nearby San Diego Bay National
Wildlife Refuge are ecologically sensitive areas. Although poliution and habitat
destruction have drastically diminished once-abundant and varied fisheries, San Diego
Bay and its tributaries still provide essential habitat for dozens of fish, bird, and
invertebrate species. These pollutants harm the special aesthetic and recreational
significance that the San Diego Bay has for people in the surrounding communities,
including Coastkeeper’s members. The public’s use of the San Diego Bay and its
tributaries for water contact sports exposes people to toxic metals and other contaminants
in storm water and non-storm water discharges. Non-contact recreational and aesthetic
opportunities, such as wildlife observation, are also impaired by polluted discharges to
the San Diego Bay and its tributaries.

The California Regional Water Quality Control Board, San Diego Region,
(“Regional Board™) issued the Water Quality Control Plan for the San Diego Basin
(“Basin Plan”). The Basin Plan identifies the “Beneficial Uses” of water bodies in the
region. The Beneficial Uses for the San Diego Bay near the point at which it receives
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poliuted storm water discharges from the SOS Metals Facility (i.e., San Diego Bay)
include: Preservation of Biological Habitats of Special Significance; Water Contact
Recreation; Non-contact Water Recreation; Wildlife Habitat; Commercial and Sport
Fishing; Estuarine Habitat; Marine Habitat; Migration of Aquatic Organisins; Spawning,
Reproduction, and/or Early Development; Shellfish Harvesting; and Rare, Threatened, or
Endangered Species. See Basin Plan at Table 2-3. The San Diego Bay s on the 303(d)
list as impaired for numerous constituents, including sediment toxicity, copper, zinc,
mercury, benthic community effects, polycyclic aromatic hydrocarbons (PAHs),
polychlorinated biphenyls (PCBs), and bacteria. Polluted discharges from industrial sites
such as the SOS Metals Facility contribute to the degradation of these already impaired
surface waters and of the ecosysters that depend on these waters.

1L THE SOS METALS FACILITY AND ASSOCIATED DISCHARGES OF
POLLUTANTS

A. The SOS Metals Facility Site Description and Industrial Activities

Information available to Coastkeeper indicates that the SOS Metals Facility is at
least 4.9 acres and 90% impervious. The Facility property is bordered by Anita Street 1o
the north, residences and industrial and commercial businesses to the east, and industrial
and commercial businesses to the west and south. The points of egress/ingress to the
Facility number in one (1) total, including one (1) driveway leading to Anita Street.

Information available to Coastkeeper indicates the facility is comprised of a two-
story warehouse and office structure. The warchouse is approximately 8,000 square feet,
and the office space comprises approximately 2,000 square feet. The remaining portion
(approximately 193,000 sq. fi.) of the property consists of metal sorting and storage
areas, as well as maintenance and fabrication areas. Those portions of the site not covered
by the building are generally impervious (paved concrete or asphalt), consisting of paved
parkmg areas, vehicle access ways and storage areas. The main function of the facility is
to receive, process, sort, and store scrap metal. Metal scraps arrive by vehicles entering
the ingress/egress driveway on Anita Street, ate sorted according to metal content,
processed, and are stored both indoors and outdoors until transferred to other processing
and/or recycling facilities. The facility also has areas for bin washing, cable processing,
equipment maintenance, baling, and equipment storage.

B. The SOS Metals Facility Industrial Activities and Associated Pollutants

According to information available to Coastkeeper scrap metals and other
materials are received, processed, soited, stored, and shipped at the SOS Metals Facility.
The industrial activities and areas at the SOS Metals Facility are pollutant sources and
include, but are not limited to: processing scrap metals and other materials for storage
and/or shipment; shipping, receiving, and moving products around the Facility; scrap
metal Joading and unloading area, scrap metal processing area; ferrous scrap processing



Notice of Violation and Intent to File Suit
March 1, 2016
Page 6 of 19

area; scrap metal storage area; baler area; shearing areas; fabrication areas; cable areas;
hazardous waste storage areas; non-ferrous scrap storage areas; equipment parking and
fueling area; vehicle maintenance, cleaning, and storage; unloading raw materials; and
unprocessed material storage and scrap storage areas. The egress/ingress driveway on
Anita Street serve as in-and-out points for drive through recycling services for vehicles
picking up and dropping off bins containing recycled and scrap materials. Among the
activities that take place -at SOS Metals Facility are: drop off and pick up recycled
materials and other scrap metal materials; transfer of scrap and recycled materials; sorting
of recycled materials; processing of recycled metal and other materials; storage of
recycled materials indoors and outdoors in open and closed air bins; vehicle traffic and
delivery ot hauling of bins filled with scrap or recycled materials; mainienance, fueling,
and washing of vehicles, machinery, and equipment; fabrication, welding, and painting of
metal containers; and hazardous waste storage.

The pollutants associated with the Facility include, but are not limited to: oil &
grease; heavy metals, including, but not limited to, iron, lead, aluminum, copper, and
zinc; TSS; trash and debris; gas, diesel; fuel, and fuel additives; fugitive and other dust
and dirt; plastics products; cleansers, lubricants, and adhesives; paint; petroleum
products; hazardous wastes, and pH-affecting substances.

Information available to Coastkeeper indicates that SOS Metals Facility has not
developed and/or implemented the required best management practices (“BMPs™) to
address poliutant sources and contaminated discharges, BMPs are necessary at the
Facility to prevent the exposure of pollutants to precipitation and the subsequent
discharge of polluted storm water from the Facility during rain events. Consequently,
during rain events storm water carries pollutants from the Facility’s stockpile or material
handling and storage area(s), truck patking area(s), shipping and receiving area(s),
fueling and maintenance area(s), bailing area(s), processing area(s), fabrication area(s),
materials sorting area(s), hazardous waste storage area(s) and other areas into the storm
sewer system, which flows into the Receiving Waters, in violation of the Storm Water
Permit.

Information available to Coastkeeper indicates that the pollutants associated with
the Facility have been and continue to be tracked throughout the SOS Metals Facility,
where they accumulate at the storm water discharge points and the driveway leading to
and from the Facility. This results in trucks and vehicles tracking sediment, dirt, oil,
grease, metal particles, and other pollutants off-site. The resulting illegal discharges of
polluted water impacts Coastkeeper’s members’ use and enjoyment of the San Diego Bay
and its tributaries by degrading the water quality of the San Diego Bay and by posing
risks to human health and aquatic life in violation of the Storm Water Permit.
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C. SOS Metals Facility Storm Water Flows and Discharge Locations

The SOS Metals Facility Owner and/or Operator reports that there is one (1)
discharge point located at the Facility, which they identify as “Facility Outfali” or “Main
Drain” in their Annual Reports, and “Storm Drain” on their Site Map. . Information
available to Coastkeeper indicates there are at least ome (1) additional discharge point at
the SOS Metals Facility near the northwest corner of the fenced in portion of the Facility.
Discharges from each of the two (2) discharge points af the Facility flow to the municipal
separate storm sewer system, which flows to the San Diego Bay.

Hi. VIOLATIONS OF THE CLEAN WATER ACT AND THE STORM
WATER PERMIT

In California, any person who discharges storm water associated with industrial
activity must comply with the terms of the Storm Water Permit in order to lawfuily
discharge pollutants. See 33 U.S.C. §§ 1311(a), 1342; 40 C.F.R. § 122.26(c)(1); see also
1997 Permit Fact Sheet at VII and 2015 Permit Section [.A.8.

On April 1, 2014, the State Water Resources Control Board adopted an updated NPDES
General Permit for Discharges Associated with Industrial Activity, Water Quality Order
No. 2014-57-DWQ (“2015 Permit™), which took effect on July 1, 2015. Water Quality
Order No. 2014-57-DWQ supersedes Order 97-03 DWQ (the 1997 Industrial
Stormwater Permit, or “1997 Permit”) except for purposes of enforcement actions. The
2015 Permit includes the same fundamental terms as the 1997 Permit. For purposes of
this Notice letter, Coastkeeper refers to the current amended permit collectively as the
“Industrial Stormwater Permit” or “Storm Water Permit™, except where noted.

A. Discharges of Polluted Storm Water from the SOS Metals Facility in
Violation of Effluent Limitations of the Storm Water Permit

Effiuent Limitations® of the Industrial Storm Water Permit require dischargers to
reduce or prevent pollutants in their storm water discharges through implementation of
best management practices (“BMPs”) that achieve best available technology
economically achievable (“BAT”) for toxic pollutants® and best conventional pollutant
control technology (“BCT”) for conventional pollutams Effluent Limitations are found
in Section B(3) of the 1997 Permit and Section V.A. of the 2015 Permit. EPA
Benchmark Levels are relevant and objective guidelines to evaluate whether a permittee’s

3 See Section B.(3). for Effluent Limitations in the 1997 Permit, and Section V.A. for Efftuent Limitations
in the 2015 Permit.

* BAT is defined at 40 CFR § 442.23. Tomc pollutants are listed at 40 C.F.R. § 401.13 and include copper,
lead, and zinc, among others.

S BCT is defined at 40 C.F.R. § 442.22. Conventional pollutants are listed at 40 C.F.R: § 401.16 and
include biological oxygen demand, total suspended solids, oil and grease, pH, and fecal coliform.
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BMPs achieve compliance with BAT/BCT standards as required by Effluent Limitations
of the Stormwater Permit.®

Storm water sampling at the SOS Metals Facility demonstrates that the Facility’s
storm water discharges contain concentrations of pellutants above the Benchmark Levels.
See Exhibit A (table listing the Facility’s storm water samples exceeding Benchinark
Level(s), as reported to the Regional Board by the SOS Metals Facility Owner and/or
Operator). For example, the saftwater EPA Benchmark for copper is 0.0048 mg/L. A
storin water sample collected from the Facility in December 2014 exceeded the EPA
Benchmark by two thousand four hundred and sixteen times (2,416). The same sample
collected in December 2014 exceeded the EPA Benchmark for zine (0.09 mg/L) by
twenty seven (27) times, and exceeded the EPA Benchmark for aluminum (0.75 mg/L)
by eighteen (18) times. The repeated and significant exceedances of Benchmark Levels
demonstrate that the SOS Metals Facility Owner and/or Operator has failed and continues
to fail to develop and/or implement required BMPs at the Facility that achieve
compliance with the BAT/BCT standards.

Information available to Coastkeeper indicates that the SOS Metals Facility has
discharged and continues to discharge stormwater from the Facility containing levels of
pollutants that do not achieve compliance with the BAT/BCT requirements during every
significant rain event occurrmg from March 1, 2011 through the present. See e.g., Exhibit
B (setting forth dates of rain events resulting in a discharge at the Facﬂlty) Further,
given that the SOS Metals® discharge violations are ongoing, Coastkeeper puts the SOS
Metals Owner and/or Operator on notice that Effluent Limitation V.A. of the 2015 Permit
is violated each time storm water is discharged from the SOS Metals Facility after July 1,
2015. These discharge violations are ongoing and will continue each day the SOS Metals
Facility Owner and/or Operator discharges polluted storm water without developing
and/or imiplementing BMPs that achieve compliance with the BAT/BCT standards. SOS
Metals’ failure to develop and/or implement BMPs adequate to achieve the poltutant
discharge reductions attainable via BAT or BCT at the Facility is a violation of the
Industrial Stormwater Permit and the CWA. See 1997 Permit, Order Part B(3); 2015
Permit Sections (D) (Findings 32 and 33), X(H), V(A); 33 U.8.C. §1311(b).

Each day since at least March 1, 2011 that SOS Metals Facility has discharged
stormwater containing pollutants in violation of the Industrial Stormwater Permit,
specifically Effluent Limitation B(3) of the 1997 Permit and Sections (D), V(A), and

& See EPA Multi-Sector General Permit (2015), Fact Sheet, p. 52; see also, EPA Proposed Multi-Sector
General Permit (2013), Fact Sheet, p. 50; EPA Multi-Sector General Permit (2008}, Fact Sheet, p. 106;
EPA Multi-Sector General Permit, 65 Federal Register 64839 (2000},

7 Exhibit B sets forth dates of rain events as measured at the Lindbergh Field Station from January, through
December 2015. At & minimum discharges occur at the Facility during significant rain events, which are
defined by EPA as a rainfall event generating 0.1 inches or more of rainfall (the amount that generally

results in measurable discharges at a typical industrial facility).
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X(H) of the 2015 Permit, is a separate and distinct violation of section 301(a) of the
CWA, 33 U.S.C. § 1311(a). Since SOS Metals’ discharge violations are ongoing, SOS
Metals Facility’s CWA violations described above will continue in the future as
violations of Sections I(D), V(A), and X(H) of the 2015 Permit, until SOS Metals Facility
Owner and/or Operator develops and implements BMPs at the Facility adequate to
achieve pollutant discharge reductions attainable via BAT and BCT.

The SOS Metals Facility Owner and/or Operator is subject to civil penalties for
all violations of the Clean Water Act occurring since March 1, 201 1.8

B. Discharges of Polluted Storm Water from the SOS Metals Facility in
Violation of Discharge Prohibitions and Receiving Water Limitations of

the Storm Water Permit

The Industrial Stormwater Permit’s Discharge Prohibitions disallow stormwater
discharges that cause or threaten to cause poliution, contamination, or nuisance. See
1997 Permit, Order Part A.2. and 2015 Permit Section HI{C)-(D). The Receiving Water
Limitations® of the Stormwater Permit prohibit storm water discharges and authorized
non-storm water discharges that adversely impact human health or the environment.
Receiving Water Limitations can be found in Sections C(1) and C(2) of the 1997 Permit
and Section VI{A)~(C) of the 2015 Perrnit. Discharges that contain pollutants in
concentrations that exceed levels known to adversely impact aquatic species and the
environment constitute violations of Receiving Water Limitations of the Stormwater
Permit and the Clean Water Act. Furthermore, Receiving Water Limitations of the
Stormwater Permit prohibit storm water discharges and authorized non-storm water
discharges that cause or contribute to an exceedance of an applicable water quality
standard (“WQS™).'° Discharges that contain pollutants in excess of an applicable WQS
violate Receiving Water Limitations of the Stormwater Permit and the Clean Water Act.

As explained above in Section 1.D, the current 303(d) List of Impaired Water
Bodies lists the San Diego Bay as impaired for multiple pollutants, Information available
to Coastkeeper indicates that the SOS Metals Facility’s storm water discharges contain
elevated concentrations of pollutants, such as copper, lead, aluminum, iron and zine,
which can be acutely toxic and/or have sub-lethal impacts on the avian and aquatic

¥ Sections 309(d) and 505 of the CWA, 33 U.S.C. §§1319(d) and 1365.

? Receiving Water Limitations can be found in Sections C(1) and C(2) of the 1997 Permit and Section
VI(A)-(C) of the 2015 Permit.

12 Ag explained above in Section LD, the Basin Plan designates Beneficial Uses for the Receiving Waters.
Water quality standards are pollutant concentration levels determined by the state or federal agencies to be
protective of designated Beneficial Uses. Discharges above water quality standards confribute to the
impairment of the Receiving Waters’ Beneficial Uses. Applicable water quality standards include, among
others, the Criteria for Priority Toxic Pollutants in the State of California, 40 C.F.R. § 13138 (“CTR"), and
the water quality objectives in the Region 9 San Diego Basin Plan. Available at:
http://www.waterboards.ca.gov/sandieco/water_issues/programs/basin_plan/
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wildlife in the San Diego Bay. See e.g., Exhibit A (table listing the Facility’s storm water
samples containing pollutants at elevated levels). Discharges of elevated concentrations
of pollutants in the storm water from the SOS Metals Facility also adversely impact
buman heaith. These harmful discharges from the SOS Metals Facility are violations of
Receiving Water Limitations C(1) of the 1997 Permit, VLB. of the 2015 Permit, and the
Clean Water Act.

The SOS Metals Facility storm water discharges also contain concentrations of
poliutants that cause or contribute o violations of applicable WQSs. See Exhibit A (table
listing the Facility’s storm water samples exceeding applicable WQSs, as reported to the
Regional Board by the SOS Metals Facility Owner and/or Operator). Storm water
discharges from the SOS Metals Facility that cause or contribute to exceedances of
WQSs are violations of Receiving Water Limitation C(2) of the 1997 Permit, VL A. of the
2015 Permit, and the Clean Water Act.

Storm water sampling at the SOS Metals Facility demonstrates that discharges
contain concentrations of pollutants that cause or contribute to a violation of an
applicable WQS. For example, the California Toxics Rule (“CTR”) water quality
standard for copper is 0.0048 mg/L, and one of the copper samples of the storm water
discharged from the Facility on December 12, 2014 measured 11.6 mg/L, over twenty
four hundred times the maximum copper WQS. These exceedances of WQS demonstrate
that SOS Metals has violated and continues to violate Receiving Water Limitation C(2)
of the 1997 Permit, VLA. of the 2015 Permit, and the Clean Water Act.

Coastkeeper puts SOS Metals Facility Owner and/or Operator on notice that
Discharge Prohibition A.2. and Receiving Water Limitations C(1) and/or (2) of the 1997
Permit, and Discharge Prohibitions IIL(C) and I1.(D) and Receiving Water Limitations
VILA. and VLB. of the 2015 Permit, are violated each time polluted storm water
discharges from the SOS Metals Facility. See, ¢.g., Exhibit B. These discharge violations
are ongoing and will continue every time contaminated storm water is discharged in
violation of the Storm Water Permit. Further, given that the receiving water limitations
violations are ongoing, Coastkeeper also puts the- SOS Metals Owner and/or Operator on
notice that Discharge Prohibitions HL(C) and IIL(D) and Receiving Water Limitations
VLA. and VI.B. of the 2015 Permit are violated each time storm waiter is discharged from
the SOS Metals Facility after July 1, 2015. Each time discharges of storm water from the
Facility cause or contribute to a violation of an applicable WQS is a separate and distinct
violation of Receiving Water Limitation C(2) of the 1997 Permit, Receiving Water
Limitation VLA. of the 2015 Permit VLA, and Section 301(a) of the Clean Water Act, 33
U.S.C. § 1311(a). Each time discharges from the Facility adversely impact human health
or the environment is a separate and distinct violation of Receiving Water Limitation
C(1) of the 1997 Permit, Receiving Water Limitation VLB. of the 2015 Permit, and
Section 301(a) of the Clean Water Act, 33 U.S.C. § 1311(a). SOS Metals Facility Owner
and/or Operator is subject to civil penalties for all violations of the Clean Water Act
occurring since March 1, 2011
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C. Failure to Develop, Implement and/ox Revise an Adequate Sterm Water
Poliution Prevention Plan (SWPPP)

The Stormwater Permit requires dischargers to develop and implement a SWPPP
prior to beginning industrial activities that meets all of the requirements of the Storm
Water Permit. See 1997 Permit Section A(1)(a) and Order Part E(2); 2015 Permit
Sections I(T) (Finding 54), X(B). The SWPPP must identify and evaluate sources of
pollutants associated with industrial activities that may affect the quality of stormwater
and authorized non-stormwater discharges from the SOS Metals Facility. See 1997
Permit Section A(2); 2015 Permit, Section X(G). The objective of the SWPPP is to
identify and implement site-specific BMPs to reduce or prevent pollutants associated
with industrial activities in stormwater and authorized non-stormwater discharges. See
1997 Permit Section A(2); 2015 Permit Section X(H). These BMPs must achieve
compliance with the Storm Water Permit’s Discharge Prohibitions, Effluent Limitations
and Receiving Water Limitations. See 1997 Permit Order Part B(3); 2015 Permit Sections
(D) (Finding 32), V.A. The SWPPP and site maps must be assessed annually and revised
as necessary to ensure compliance with the Stormwater Permit. See 1997 Permit Sections
A1), A(9)-(10), B(3)-(4); 2015 Permit, Sections I(J) (Finding 55), X(B)(1).

The SWPPP must include: a narrative description and summary of all industrial
activity, potential sources of pollutants, and potential pollutants; a site map indicating
facility boundaries, the stormwater conveyance system, associated points of discharge,
direction of flow, areas of actual and potential pollutant contact, inciuding the extent of
poliution-generating activities, nearby water bodies, and pollutant confrol measures; a
description of stormwater managenent practices; areas of industrial activity; a
description of the BMPs to be implemented to reduce or prevent pollutants in stormwater
discharges and authorized non-stormwater discharges; the identification and elimination
of non-stormwater discharges; the location where significant materials are being shipped,
stored, received, and handled, as well as the typical quantities of such materials and the
frequency with which they are haadled; a description of potential poliutant sources,
including industrial processes, material handling and storage areas, dust and particulate
generating activities, significant spills and leaks, non-storm water discharges and their
sources, and locations where soil erosion may occur; a description of individuals and
their current responsibilities for developing and implementing the SWPPP; ant assessment
of potential pollutant sources at the facility; a comprehensive site compliance evaluation
completed each reporting year; and revisions to the SWPPP within 90 days after a facility
manager determines that the SWPPP is in violation of any requirements of the Industrial
Storm Water Permit. See 1997 Permit, Sections A(1)-(10); 2015 Permit, Section X.

The SOS Metals Facility Owner and/or Operator has been conducting operations
at the Facility with an inadequately developed and/or implemented SWPPP. For
instance, the 2015 SOS SWPPP explains that SOS will collect storm water samples at
discharge locations, but then goes on to state that sampling will occur at “Discharge Point
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17 for a facility located on Gardena Boulevard instead of the SOS Metals Facility (which
instead has discharge points on the north west and south-central portions of the site).'!
Further, while the 2015 SOS SWPPP includes information on assessment of potential
pollutant sources, the SWPPP fails to identify any areas of the facility where the
minimum BMPs described in the 2015 permit will not adequately reduce or prevent
pollutants in storm water discharges, nor does the SWPPP identify any advanced BMPs
for those areas, in violation of Section X.G.2.b. of the 2015 Permit.

The SOS Metals Facility Owners and/or Operators have also failed and continue
to fail to develop and/or implement a SWPPP that contamns BMPs to prevent the exposure
of pollutant sources to storm water and the subsequent discharge of polluted storm water
from the Facility, as required by the Storm Water Permit. The SWPPP inadequacies are
documented by the continuous and ongoing discharge of storm water containing pollutant
levels that exceed EPA. Benchmatks and applicable WQS. See, e.g., Exhibit A. SOS
Metals Facility’s Owner and/or Operator has failed and continues to fail to adequately
develop or implement a SWPPP at the Facility that prevents discharges from violating the
Discharge Prohibitions, Effluent Limitations, and Receiving Water Limitations of the
Industrial Stormwater Permit.

The SOS Metals Facility Owner and/or Operator has also failed to revise the
Facility’s SWPPP to ensure compliance with the Storm Water Permit. Despite the
significant concentrations of pollutants in the Facility’s storm water discharges each year
since at least the 2010-2011 wet season, information available to Coastkeeper indicates
that the SWPPP was not revised to include additional BMPs to eliminate or reduce these
pollutants, as required by the Storm Water Permit. Furthermore, despite the continuous
on ongoing discharges of storm water containing pollutant levels that exceed EPA
Benchmarks and applicable WQS, the 2015 SWPPP indicates that, “no BMPs were
identified that remain to be implemented at the facility, and no BMPs were implemented
in Heu of any minimum or advanced BMPs”."?

Information available to Coastkeeper indicates that the SOS Metals Facility
Owner and/or Operator has failed to adequately develop, implement, and/or revise a
SWPPP, in violation of Section A and Provision E(2) of the 1997 Permit and Section X.
of the 2015 Permit. Every day the SOS Metals Facility operates with an inadequately
developed, implemented, and/or properly revised SWPPP is a separate and distinct
violation of the Storm Water Permit and the Clean Water Act. The SOS Metals Facility
Owner and/or Operator has been in daily and continuous violation of the Storm Water
Permit’s SWPPP requirements since at least March 1, 2011. These violations are

1 Gea 2015 SOS SWPPP, page 18, Section 5.3. The SWPPP states that “Drainage Point 1: All storm water
associated with SOS' industrial activities of the site flows to a storm water inferceptor next to the driveway
on Gardena Boulevard, The facility will coliect a storm water sample of the flow from the last chamber
before it discharges into the outfall along Gardena Boulevard.”

12 gee 2015 SOS SWPPP, page 17.
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ongoing. The SOS Metals Facility Owner and/or Operator is subject to ctvil penalties for
all violations of the Clean Water Act occurring since March 1, 2011.

D. Failure to Develop, Implement, and/or Revise an Adequate Monitoring
and Reporting Program (“MRP”) '

The 1997 Permit required facility operators to develop and implement an
adequate Monitoring and Reposting Program (“MRP”) prior to the commencement of
industrial activities at a facility. 1997 Permit Section B(1)-(2) and Order Part E(3). The
primary objective of the MRP is to detect and measure the concenirations of pollutants in
a facility’s discharge to ensure compliance with the Storm Water Permit’s Discharge
Prohibitions, Effluent Limitations, and Recetving Water Limitations. See 1997 Permit,
Section B(2). The MRP must therefore ensure that BMPs are effectively reducing and/or
eliminating pollutants at the facility, and must be evaluated and revised whenever
appropriate to ensure compliance with the Storm Water Permit. Jd. Sections B(3)-(16) of
the 1997 Permit and Sections I(J) (Findings 55-56) and X1 of the 2015 Permit set forth
the MRP requirements.

Pursuant to the monitoring and reporting requirernents of the Industrial
Stormwater Permit, facility operators must conduct ongoing visual observations of
stormwater and non-stormwater discharges and record responsive measures taken to
eliminate unauthorized non-stormwater discharges and to reduce or prevent pollutanis in
stormwater and authorized non-stormwater discharges. 1997 Permit Sections B(3)-(4);
2015 Permit Section XI(A). Facility operators must collect samples of stormwater
discharges from all locations where stormwater may be discharged from the facility.
1997 Permit Sections B(5), B(7); 2015 Permit, Section XIB)(4)-(5). Through the 2014-
2015 reporting period, facility operators were required to analyze stormwater samples for
pH, total suspended solids, total organic carbon (or oil and grease as a substitute),
specific conductance, toxic chemicals, and other pollutants which are likely to be present
in significant quantities in stormwater discharging from the facility. 1997 Permit, Section
B(5). Dischargers must revise the SWPPP in response to these observations to ensure
that BMPs are effectively reducing and/or eliminating pollutants at the facility. 1997
Permit Sections B(3)-(4); 2015 Permit Section XL.A.4.

Furthermore, pursuant to the monitoring and reporting requirements of the
Tndustrial Stormwater Permit, facility operators must conduct visual observations and
collect samples of storm water from all locations where storm water is discharged.

1997 Permit Sections B(5) and B(7); 2015 Permit Section XL.A.2., XL.B. Through the
2014-2015 reporting period, facility owners and/or operators were required to collect at
least two (2) samples from each discharge location at their facility during the Wet Season
and analyze each sample for TSS, pH, SC, TOC or O&G, and other pollutants that are
likely to be present in the facility’s discharges in significant quantities. 1997 Permit
Section B.5. The 1997 Permit requires facilities classified as SIC code 5093, such as the
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SOS Metals Facility, to also analyze storm water samples for iron, lead, aluminum,
coppet, zine, and COD. 1d.; see also Storm Water Permit, Table D (Sector N).

The 1997 Permit allows for the reduction of sampling locations in very limited
circumstances when *“industrial activities and BMPs within two or more drainage areas
are substantially identical.” Section B(7)(d). If a discharger secks to reduce sampling
locations, the “[flacility operators must document such a determination in the annual
report.” Id.

‘The SOS Metals Facility Owner and/or Operator failed to collect and analyze
storm water samples as required by the 1997 Permit. The 1997 Permit requires
permittees to collect storm water samples during the first hour of discharge from (1) the
first storm event of the wet season, and (2) at least one other storm event in the wet
seasons. 1997 Permit, Section B(5)(a). The SOS Facility Owner and/or Operator
consistently fatled to collect the required storm water samples in violation of the 1997
Permit's MRP requirements. For example, the SOS Metals Facility Owner and/or
Operator failed to sample for COD during any year other than the 2014-2015 Wet
Season, and failed to sample for lead in the 2014-2015 Wet Season. Further, SOS
Facility Owner and/or Operator failed in every year to sample discharges at the northwest
corner of the feneed in area of the Facility. In addition, during both the 2013-2014, and
2014-2015 Wet Seasons only one storm water sample was collected, rather than the two
storm gatcr samples required by Section B(5) of the 1997 Permit, despite gualifying rain
events .

The SOS Metals Facility Owner and/or Operator also failed to collect and analyze
storm water samples as required by the 2015 Permit. The 2015 Permut requires facility
owners and/or operators to collect and analyze storm water samples from two (2)
qualifying storm events (QSE)!? within the first half of each reporting year (July 1 to
December 31} and two (2) QSE within the second half of the reporting year (January 1 to
June 30). Section X1.B.2. All sampling and analytical results for all samples must be
submitted via SMARTS within 30 days of obtaining all results, and self-reporting must
be done in electronic format. Section XL.B.11.; Finding 1.J.56; Fact Sheet Section 1.D.3.
The 2015 Permit allows for the reduction of sampling occurrences only in limited
circumstances, such as when a facility owner and/or operator is a Compliance Group
Participant. Section XI.B.3. The SOS Facility Owner and/or Operator failed to collect
and report the required storm water samples in violation of the 2015 Permit's MRP
requirements. For example, the SOS Metals Facility Owner and/or Operator failed to
sample two (2) QSEs during the first half of the reporting year despite qualifying rain

¥ See Exhibit B, which sets forth dates of rain events as measured at the Lindbergh Field Station from
Januvary, 2010 through December, 2015. At a minimum discharges cccur at the Facility during significant
rain events, which are defined by EPA as a rainfall event generating 0.1 inches or more of rainfall {the
amount that generally results in measurable discharges at a typical industrial facility).

¥ A QSE is defined as “a precipitation event that: a. praduces a discharges for at least one drainage area;
and, b. is preceded by 48 hours with no discharge from any drainage area. 2015 Permit, Section X1.B.1.
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evenis™, and reporting of the single QSE sampling event was not submitted electronically
via SMARTS.

Pursuant to the monitoring implementation plan requirements of the 2015 Permit,
facility operators must prepare a Monitoring Implementation Plan (MIP) that must
include an identification of team members assigned to conduct the monitoring
requirements; a description of discharge locations, visual observation procedures, and
visual observation response procedures related to monthly visual observations and
sampling event visual observations; justifications for alternative discharge locations,
representative sampling reductions, and/or qualified combined samples; and an example
Chain of Custody form used when handling and shipping water quality samples to the
lab. 2015 Permit Section 1. The SOS Metals Facility has failed to develop and include 2
sufficient monitoring and implementation plan. For instance, the 2015 SOS SWPPP
explains that SOS will collect storm water samples the discharge location, but then goes
on to state that sampling will occur at “Discharge Point 17 for a facility located on
Gardena Boulevard instead of the Anita Avenue site.'®

The SOS Metals Facility Qwner’s and/or Operator’s failure to conduct sampling
and monitoring as required by the Stormwater Permit demonstrates that it has failed to
develop, implement, and/or revise an MRP that complies with the requirements of
Section B and Provision E(3) of the 1997 Permit. Every day that the SOS Metals Facility
Owner and/or Operator conducts operations in violation of the specific monitoring
requirements of the Storm Water Permit, or with an inadequately developed and/or
implemented MRP, is a separate and distinct violation of the Storm Water Permit and the
Clean Water Act. The SOS Metals Facility Owner and/or Operator has been in daily and
continuous violation of the Storm Water Permit’s MRP requirements every day since at
least DATE X, 2010. These violations are ongoing, and Coastkeeper will include
additional violations when information becomes available, including specifically
violations of the 2015 Permit monitoring requirements. See 2015 Permit, Section XL
And X.1. The SOS Metals Facility Owner and/or Operator is subject to civil penalties for
all violations of the Clean Water Act occurring since March 1, 2011,

> Gee Exhibit B, which sets forth dates of rain events as measured at the Lindbergh Field Station from
January, 2010 through December, 2015. At a miniraum discharges occur at the Facility during significant
rain events, which are defined by EPA as a rainfall event generating 0.1 inches or more of rainfall (the
amount that generally results in measurable discharges at a typical induserial facility).

16 Sep 2015 SOS SWPPP, page 18, Section 5.3. The SWPPP states that “Drainage Point 1: Al storm water
associated with SOS? industrial activities of the site flows to a storm water interceptor next to the driveway
on Gardena Boulevard. The facility will collect a storm water sample of the flow from the last chamber
before it discharges into the outfall along Gardena Boulevard.”
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E. Failure to Comply with the Storm Water Permit’s Reporting
Requirements

The 1997 Permit requires a permittee to submit an Annual Report to the Regional
Board by July I of each year. Section B(14). The 1997 Permit requires that the Anrual
Report include a summary of visnal observations and sampling results, an evaluation of
the visual observation and sampling results, the laboratory reports of sample analysis, the
annual comprehensive site compliance evaluation repart, an explanation of why a
permittee did not implement any activities required, and other information specified in
Section B(13).

The SOS Metals Facility Owner and/or Operator has failed and continues to fail
to submit Annual Reports that comply with the Storm Water Permit reporting
requirements. For example, in each Annual Report since the filing of the 2010-2011
Annual Report, the SOS Metals Facility Owner and/or Operator certified that: (1) a
complete Annual Comprehensive Site Compliance Evaluation was done pursuant to
Section A(9) of the 1997 Permit; (2) the SWPPP’s BMPs address existing potential
pollutant sources; and (3) the SWPPP complies with the 1997 Permit, or will otherwise
be revised to achieve compliance. However, information available to Coastkeeper
indicates that these certifications are erroneous. For example, although storm water
samples collected from the Facility have consistently contained elevated concentrations
of pollutants, demonstrating that BMPs must be revised, the Annual Report fails to
address this, as required by the Stormwater Perinit. Further, the 2011-2012 Annual
Report Form 5 — ACSCE Potential Poilutants Source/Industrial Activity BMP Status is
incomplete except for reference to “pine tree debris™.

The SOS Metals Facility Owner and/or Operator has also submiited incomplete
Annual Reports. For instance, the facility operator must report any noncompliance with
the Storm Water Permit at the time that the Annual Report is submitted, including 1) a
deseription of the noncompliance and its cause, 2} the period of noncompliance, 3) if the
noncompliance has not been corrected, the anticipated time it is expected to continue, and
4) steps taken or planned to reduce and prevent recurrence of the noncompliance. 1997
Permit, Section C(11)(d). The SOS Metals Facility Owner and/or Operator did not report
its non~-compliance as required.

The 1997 Permit requires a permitice whose discharges violate the Storm Water
Permit Receiving Water Limitations to submit a wriften report identifying what
additional BMPs will be implemented to achieve water quality standards. 1997 Permit,
Receiving Water Limitations C(3) and C(4). Information available to Coastkeeper
indicates that the SOS Metals Facility Owner and/or Operator has failed to submit the
reports required by Receiving Water Limitations C(3) and C(4) of the 1997 Permit, As
such, the SOS Metals Facility Owner and/or Operator is in daily violation of this
requirement of the Storm Water Permit.
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Information available to Coastkeeper indicates that the SOS Metals Facility
Owner and/or Operator has submitted incomplete and/or incorrect Annual Reports that
fail to comply with the Storm Water Permit. As such, the SOS Metals Facility Owner
and/or Operator is in daily violation of the Storm Water Pefmit. Every day the SOS
Metals Facility Owner and/or Operator conducts operations at the Facility without
reporting as required by the Storm Water Permit is a separate and distinct violation of the
Storm Water Permit and the Clean Water Act. The SOS Metals Facility Owner and/or
Operator has been in daily and continuous violation of the Storm Water Permit’s
reporting requirements every day since at least March 1, 2011. These violations are
ongoing. See 2015 Permit, Sections X.B.11 and XVI. The SOS Metals Facility Owner
and/or Operator s subject to civil penalties for all violations of the Clean Water Act
occurring since March 1, 2011,

F. Unpermitted Discharges

Section 301(a) of the CWA prohibits the discharge of any pollutant into waters of the
United States unless the discharge is authorized by a NPDES permit issued pursuant to
section 402 of the CWA. See 33 U.S.C. §§ 1311(a), 1342. SOS Metals Owner and/or
Operators have sought coverage for the Facility under the Industrial Stormwater Permit,
which states that any discharge from an industrial facility not in compliance with the
Industrial Stormwater Permit “must be either eliminated or permitted by a separate
NPDES permit.” 1997 Permit, Order Part A(1); See also 2015 Permit, Section IILA.
Because SOS Metals Owner and/or Operators have not obtained coverage under a
separate NPDES permit and have failed to eliminate discharges not permitted by the
Industrial Stormwater Permit, each and every discharge from the Facility described
herein not in compliance with the Industrial Stormwater Permit has constituied and will
continue to constitute a discharge without CWA permit coverage in violation of section
301(a) of the CWA, 33 U.S.C. § 1311(a).

IV. RELIEF AND PENALTIES SOUGHT FOR VIOLATIONS OF THE
CLEAN WATER ACT

Pursuant to Section 309(d) of the Clean Water Act, 33 U.8.C. § 1319(d), and the
Adjustment of Civil Monetary Penalties for Inflation, 40 C.F.R. § 19.4, each separate
violation of the Clean Water Act subjects the violator o a penalty for all violations
occurring during the period commencing five (5) years prior to the date of a notice of
intent to file suit letter. These provisions of law authorize civil penalties of up to $37,500
per day per violation for all Clean Water Act violations. In addition to civil penalties,
Coastkeeper will seek injunctive relief preventing further violations of the Clean Water
Act pursuant to Sections 505(a) and (d), 33 U.S.C. § 1365(a) and (d), declaratory relief,
and such other relief as permitted by law. Lastly, pursuant to Section 505(d) of the Clean
Water Act, 33 U.S.C. § 1365(d), Coastkeeper will seek to recover its costs, including
attorneys’ and experts’ fees, associated with this enforcement action.
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V. CONCLUSION

Coastkeeper is willing to discuss effective remedies for the violations described in
this Notice Letter. However, upon expiration of the 60-day notice period, Coastkeeper
will file a citizen suit under Section 505(a) of the Clean Water Act for the SOS Metals
Owner and/or Operator’s violations of the Storm Water Permit at the Facility. Please
direct all communications to Coastkeeper’s legal counsel:

Everett DeLano
everetti@delanoanddelano.com
DeLano & Del.ano

220 W. Grand Avenue
Escondido, California 92025
Tel: (760) 510-1562

Dare DeLano
dare(@delanoanddelano.com
Del.ano & Delano

220 W. Grand Avenue
Escondido, California 92025
Tel: (760) 510-1562

Matt O'Malley
matt@sdcoastkeeper.org
San Diego Coastkeeper
2825 Dewey Rd., #200

San Diego, California 92106
Tel: (619) 758-7743

Sincerely,

Everett .. DeLano
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SERVICE LIST
VIA U.S. MAIL
Gina McCarthy Jared Blumenfeld
Administrator Regional Administrator
U.S. Environmental Protection Agency U.S. Environmental Protection Agency, Region IX
Ariel Rios Building 75 Hawthorne Street

1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Thomas Howard

Executive Director

State Water Resources Control Board
P.0. Box 100

Sacramento, California 95812

San Francisco, California 94105

David W. Gibson

Executive Officer

San Diego Regional Water Quality Control Board
2375 Northside Drive, Suite 100

San Diego, Califorma 92108
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